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CRIMINAL LAW AMENDMENT (OUT-OF-CONTROL GATHERINGS) BILL 2012 
Committee 

Resumed from 27 November. The Chair of Committees (Hon Matt Benson-Lidholm) in the chair; Hon Michael 
Mischin (Attorney General) in charge of the bill. 

Clause 4: Sections 75A and 75B inserted —  

Progress was reported on the following amendment moved by Hon Philip Gardiner — 

Page 3, line 9 — To delete “is” and insert —  

can be 

Amendment, by leave, withdrawn. 

Hon PHILIP GARDINER: Following discussions with parliamentary counsel for the police and, briefly, with 
the Attorney General, I have decided to withdraw the amendment. As members would be aware from the address 
I made in the second reading debate and from discussions at the committee level, my concern is to ensure that 
the bill allows preventive measures for out-of-control gatherings to be implemented by hosts of parties. I was 
concerned that the language of the bill made it technically risky for those who call the police to advise that they 
have trespassers or any other relatively minor activity occurring at their party that they fear might lead to an out-
of-control gathering of the kind we envisage. Our discussions have led to establishing more clearly the 
practicality of how this bill will work without jeopardising the interests of a host who is behaving responsibly.  

Rather than making a further speech, I will ask questions of the Attorney General. My first question is: what 
assurances is the Attorney General able to give for a person who notifies the police as soon as possible of a 
trespasser or of other circumstances that might lead to the occurrence of an out-of-control gathering? What 
assurances can he give that a person who notifies police of a trespass or other circumstance will not face 
conviction under proposed section 75B and the punishments that may result, unless there is something about that 
person’s behaviour that is grossly irresponsible? I wish to have the assurance that in the former cases to which I 
referred, such a person would not face conviction and the punishments that would result. 

Hon MICHAEL MISCHIN: I am obliged to the honourable member for the opportunity that was accorded last 
night to discuss the matter with one of my advisers. After our brief discussion, I can advise that in the 
circumstances that the honourable member outlined, no offence would be committed on the part of the organiser 
of that particular gathering and no conviction could result. That is the way the bill is intended to operate and, as 
far as I have any say in it, that is the way it will operate.  

Hon PHILIP GARDINER: I thank the Attorney General; that helps a great deal. The second issue on which I 
would like the Attorney’s view relates to the police’s publicity proposals relating to this legislation. Will the 
Attorney outline the extent to which the message publicised by the police to the wider community will include 
the fact that hosts who take responsible steps can notify the police about trouble developing without fear of the 
punishments outlined in the bill in the circumstances to which I referred earlier—namely, trespassing and those 
minor elements that satisfy the definition of out-of-control gatherings?  

Hon MICHAEL MISCHIN: Western Australia Police are presently developing proposals to assist in 
publicising the changes to the law, as I have indicated. The passage of this bill will be a good opportunity to 
highlight the need generally for responsible behaviour by party hosts in planning and running parties, as well as 
drawing attention to the additional powers that police have to deal with serious disturbances and also the manner 
in which they will be dealing with children who are at risk generally in respect of public gatherings, parties on 
private property and the like. If it is of any comfort to the honourable member, the Minister for Police recently 
responded to a letter from the Youth Affairs Council of Western Australia that raised certain concerns regarding 
the operation of this bill. In her response the minister outlined what I have just indicated but also welcomed an 
offer made by the Youth Affairs Council to provide input into how publicity can be structured to inform children 
and young people of the effects of legislation. In fact, the Minister for Police was very welcoming of the offer 
made by YACWA for that purpose. So, we are dealing with that on a number of levels, and I am confident that 
the Western Australia Police media unit, in conjunction with the Minister for Police, will put out sufficient 
information regarding the operation of the bill that will satisfy not only the member’s concerns but general 
concerns about responsible behaviour. 

Hon PHILIP GARDINER: I thank the Attorney General; that is also helpful. Is the Attorney General aware of 
any inclusion of organisations that are associated with Aboriginal communities? I see Aboriginal communities 
being particularly prone to convictions based on the way that a number of those gatherings can become out of 
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control, largely because conflicting families might join the same party and so on. Is the Attorney General aware 
of engagement with any entity that will carry that message to Aboriginal communities? 

Hon MICHAEL MISCHIN: That is a good suggestion. As presently advised I am not aware of any particular 
strategy in that regard, but that will be taken on board. I think it is a very good suggestion and one that we will 
pursue. My understanding is that, as a rule, the sorts of problems this bill addresses have not been contributed to 
very largely by Aboriginal communities as opposed to non-Aboriginal people in metropolitan areas, but I can see 
the sense in what the member is saying, and that will conveyed and acted on. 

Hon ADELE FARINA: I would like to ask a question about proposed section 75B(1) and the definition of 
“responsible adult”. The definition states, in part — 

but does not include a person who the regulations provide is not a responsible adult. 

I wonder whether the minister might enlighten us as to who might be considered not to be a “responsible adult”, 
but who may be included in regulations. 

Hon MICHAEL MISCHIN: As I understand it, that was included in the drafting to cover the possibility of a 
certain person or persons being excluded as a responsible adult, who may have a legal obligation in the event 
that it proves unreasonable that that person be imposed with that obligation. One example is the Director General 
of the Department for Child Protection, who may have the responsibility for the day-to-day care of the child and 
be legally considered the guardian or to have responsibility for the day-to-day control of the child, being 
excluded from the operation of that definition. Otherwise, if the definition is used, a person who is the adult 
responsible for a child who organises an out-of-control gathering would be held criminally responsible for that 
event, and it seemed a little unreasonable for the chief executive officer, who by law is vested with that 
responsibility, to also be vested in the criminal responsibility for something that the child who goes wild happens 
to do, such as organising an event like that Piara Waters one. 

Hon ADELE FARINA: If I recall correctly from comments the Attorney General made, he indicated that the 
government does not intend to implement any regulations in the short term in relation to this bill. That being the 
case, in the event that a child in the care of the CEO committed an offence under this legislation between the 
time the bill is proclaimed and the time that regulations are made to protect the CEO, would the CEO be liable in 
that intervening period until the regulations are in place? 

Hon MICHAEL MISCHIN: The honourable member makes a good point. I am informed that so far there has 
been no submission received from the chief executive officer to have him excluded, but that will be entertained if 
it arrives. In any event, it is not an enormous drafting issue. I am told there is no intention to make the regulation 
at this stage, but it is something being considered. It will not hold up the passage or the effectiveness of the bill 
in any event. 

Hon ADELE FARINA: I find it somewhat curious that if we are concerned about placing the CEO in a position 
in which they are criminally responsible—I cannot imagine anyone else we would want to exclude—why do we 
not simply state it in the bill; and, why do we require a submission from the CEO to consider such a provision? I 
would have thought that the state government—the executive—would be interested in protecting the CEO from 
criminal liability in those circumstances and, as a Parliament, it is something we should be considering and it 
should be included as part of the bill rather than being left to regulation, which leaves the CEO vulnerable in the 
period between the time the act is proclaimed and when any regulation may be made. 

Hon MICHAEL MISCHIN: I do not accept that it is necessarily something that ought to be included in the 
Criminal Law Amendment (Out-of-Control Gatherings) Bill 2012, but certainly I agree it is something that ought 
to be progressed by way of regulation, if that is to happen. In any event, my advice to the Minister for Police 
would be that we do what is necessary to advance that. But there may be other circumstances when, by law or in 
fact, someone—or some category of person—has responsibility for a child, and it emerges that it is unreasonable 
that that happen; rather than bring the matter back to Parliament to amend those, people can be excluded by way 
of regulation in a far more efficacious and expeditious fashion, and of course Parliament would have scrutiny 
over that. 

Hon ADELE FARINA: I have one more question on this particular provision. If, for example, my sister decides 
to go on holiday and leaves her 17-year-old son living in the house; she asks me to keep an eye on him and just 
pop in every now and again to check that he is okay and to give him a call to make sure he is doing the right 
thing. Then he proceeds to hold a party at the home that gets out of control and for which I have not given 
permission. I am not aware of the party. My sister has not given permission, and she is not aware of the party. 
Who is the responsible adult in that situation? Would it be me or my sister? 
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Hon MICHAEL MISCHIN: Hon Adele Farina’s sister would be the parent, but at the material time her sister 
would not have responsibility for the day-to-day care of that child. Hon Adele Farina may have the 
responsibility, but she would not be criminally liable, because under proposed section 75B(2) the offence focuses 
on the person who organises the gathering, or a responsible adult of a child who organises the gathering and 
gives the child permission to organise the gathering. The way Hon Adele Farina framed the question was that she 
had not given permission for it, therefore she would not be responsible for that out-of-control gathering.  

Hon GIZ WATSON: I have some preliminary questions in regard to this clause before I move to the 
amendment more specifically. If we look at the application of the bill for behaving in a disorderly manner under 
proposed section 75A(1)(b)(ii), it refers to —  

behaving in a disorderly manner (as defined in section 74A(1)); 

The relevant definition in the Criminal Code states —  

behave in a disorderly manner includes — 

(a) to use insulting, offensive or threatening language; and 

(b) to behave in an insulting, offensive or threatening manner. 

The provision has to be read that it would be sufficient for a party to become an out-of-control gathering if 
two people, for example, were shouting insults or swearing. My first question is: what time period is sufficient 
for these actions to have occurred? Is it one swearword, two swearwords; does it have to go on for a certain 
amount of time? 

Hon MICHAEL MISCHIN: I will try to see if there is a simple way of putting this. Disorderly conduct or 
behaving in a disorderly manner involves something of a level of significance—not a piece of petty behaviour, 
but something of significance. As to using expletives towards a police officer, I think it has been established 
through case law that that may not necessarily involve disorderly conduct; however, using abusive language and 
threats to a police officer may amount to behaving in a disorderly manner within the meaning of section 74A of 
the Criminal Code. So it is all a question of degree, once again. The reason this has been included as one of the 
indicia of an out-of-control gathering is because of the sort of conduct we see from time to time on television 
when police are confronted by these sorts of large-scale events where there is swearing, carrying on, and abuse 
being shouted generally and the like. One must read proposed section 75A(1)(b) in conjunction with paragraph 
(c), which refers to the likelihood of causing fear and alarm, and substantial interference with lawful activities 
and so forth. So we are looking at this being one of the indicia of an out-of-control gathering, but simply a 
couple of swearwords are unlikely to cause fear and alarm to people.  

Hon GIZ WATSON: I wanted then to go to exclusion in proposed section 75A(3)(c), which reads — 
a gathering that is primarily for the purposes of political advocacy, protest or industrial action; 

I have to say that although I do not like this piece of legislation, I at least appreciate that that is in there. Could 
the Attorney General give some indication of the definition of “political advocacy”?  

Hon MICHAEL MISCHIN: There is no precise definition of that. I think it has been kept deliberately broad 
because it would attract its ordinary meaning; that is, any event at which people are advocating for a particular 
political view or a particular political solution to an issue—something more than unfocused partying that is 
getting out of control. It is a form of words that was used also in the Terrorism (Preventative Detention) Act and 
more recently as one of the exemptions in the Criminal Organisations Control Bill 2011. I do not have to hand 
the section numbers, but I can get them for the member with the assistance of my adviser if that is desired. 

Hon GIZ WATSON: Does the exclusion for these gatherings include gatherings in both a private and a public 
place? 

Hon MICHAEL MISCHIN: Yes. By way of explanation, this is the clause with the definition of “out-of-
control gathering”. Out-of-control gatherings do not include the sorts of gatherings that are identified in 
proposed section 75A(3)(c); therefore, the powers that the police will have under the Criminal Investigation Act 
to deal with out-of-control gatherings will not apply to those sorts of events. Organisers of those sorts of events 
will not be held criminally responsible under proposed section 75B. 

Hon KATE DOUST: While Hon Giz Watson is gathering her thoughts for the next question, I just thought I 
would slip this one in. Proposed section 75B(4)(c) refers to giving notice of the gathering to the Commissioner 
of Police in a manner approved by the commissioner. Will that simply be the individual providing a letter to the 
local police station stating that they are planning on having a party on this date and at this time and with all the 
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other details, or will some sort of structured form be available for people to complete and submit online or 
through their local police station? 

Hon MICHAEL MISCHIN: There is no approved form at this stage, although there is a process—so, a manner 
approved by the Commissioner of Police—on the Western Australia Police “party” webpage for how to host a 
party. People can register parties online or they can call a particular number to do the same thing. Those would 
be, by implication, manners approved by the Commissioner of Police. If people call 131 444 and say that they 
want to register their party, and they are put through to the right contact, I think they will be pretty safe. 

Hon Kate Doust: Don’t you just have to press a button these days? 

Hon MICHAEL MISCHIN: Probably. 

Hon Kate Doust: You don’t have to answer that. I was just being facetious. 

Hon MICHAEL MISCHIN: Is there anything that people do not have to press a button for nowadays! 

Hon Kate Doust: That was going to be my next question! 

Hon MICHAEL MISCHIN: The website gives some instruction as to how people can give notice to the 
Commissioner of Police and, again, that would be suitable. It does not necessarily require a paper form. 
Hon ADELE FARINA: Just to put the process on the record: there is a section on the WA Police website for 
forms. If people click on the form to register a party, they will need to fill in their email details. An email will be 
sent to them containing a log-on tag to a form that they can fill in online and send back. There is also a 
notification that if the party is to be held within 48 hours, people are not to register online; they need to phone 
the number that the Attorney General has referred to and do so in person. People also cannot register online if the 
party is to be held more than 21 days later. So, there is a period between 48 hours and 21 days in which they can 
register online. If it is earlier than 48 hours, they need to phone; if it is after 21 days, I do not think the police 
want to know about it, from what I could make out from the website. 

I am curious to ask the Attorney General: in view of the fact that there will be this online facility and people are 
being encouraged to register parties with the police commissioner—certainly from my point of view, having read 
this bill and being familiar with the bill, I will register any party I have on the off-chance that it could get out of 
control, because at least I would have as a starting point a defence that I registered the party—what additional 
resources will be made available to police to process what could be quite a significant influx of party 
registrations? Once a person has registered a party, what process will the police go through, having been notified 
that a party will be held on a particular night? 

Hon MICHAEL MISCHIN: The registration of a party will simply become further intelligence that will be 
used by the regional operations group, which is responsible for responding to these sorts of events if they do get 
out of hand. It is not a question of requiring any additional resources; it is simply further information that is 
available as may become necessary so that police know what is going on in the area. 

Hon GIZ WATSON: I have a follow-up question to that. It seems to me that the member has made an 
interesting point that there is a degree of caution out there and the police might be flooded with a whole lot of 
registrations for parties. I imagine it could amount to hundreds a day, if not more. It seems to me that there is a 
danger that it will not actually achieve anything. How do people anticipate that their party might get out of 
control? As Hon Adele Farina has said, people might think that they have ticked all the boxes and complied with 
this new requirement by registering their party. It seems to me that that might create quite a lot of work to log 
those registrations.  
Hon MICHAEL MISCHIN: Much of it will depend upon the organiser’s commonsense and their 
understanding of the demographic and the people who they intend to invite, along with the scale of the event, 
whether they will have vast amounts of liquor there, whether some form of entertainment will be involved, how 
widely they are sending out the invitations, and the like. Sure, there might be hundreds of parties going on every 
day. It would not occur to me, I have to confess, that if I was going to invite 30 friends around for an event on a 
Saturday night that I would need to register that event with the police, simply because I know who I would be 
inviting to that event. But I accept that if I was still of the age of 18 and I had a vast social network and there was 
a risk that others might gatecrash my event for one reason or another, there would be an incentive for me to tell 
others, such as the police, that I will be holding a particular event of a certain scale, because I might need to call 
on the assistance of the police to keep things under control if people decided to come to the event and encourage 
it to get out of hand. So there is an element of judgement involved.  

The registering of an event will provide an encouragement to responsible and sensible management, because it 
will enable the organisers to focus on the sorts of things that they will need to do in order to be responsible hosts 
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for their event. It will also provide intelligence to the police about events that are taking place in a particular 
area. That means that if there is a flare-up of trouble in a particular street, and the police records show that there 
was going to be a party in that street, with several hundred people there, it will enable the police to judge 
whether it is a one-off or temporary disturbance that can be brought under control by some sensible management 
and by sending out one car or two cars, as the case may be, or a far more serious disturbance. So it is not a cure-
all. But it will provide an encouragement for party organisers or hosts to give some thought as to whether their 
event might get out of hand, and to take precautions against that happening, and it will put the police on notice 
that their assistance might be required at some stage should things get out of control. 

Hon GIZ WATSON: Is there anything in place now that would prevent the organisers of a party from ringing 
up the police and notifying them that there is a possible risk? I guess what I am arguing is that that could happen 
already, and probably does. 
Hon MICHAEL MISCHIN: Yes, people can do that now. The reason that people tend to register their parties 
anyway is because there is a feeling, I would have thought, that they want the police to know that an event is 
going on, what the event is, roughly the number of people involved, and that someone is responsible for it, and 
that the police should not get too alarmed if someone complains if there is a bit of noise in the street at 
11 o’clock at night. People take that precaution now. This will be a further encouragement and incentive for 
people to alert the police in advance to potential problems. As I say, if it was a private gathering, such as a dinner 
party of some sort, there is likely to be less trouble in some suburbs than might be the case in other suburbs if a 
younger group and a broader demographic were invited to the event. Registration or notification to the police 
will provide a further precaution for the hosts. 
Hon GIZ WATSON: Just to be clear, what in effect will be the difference between this procedure, and the 
police’s response to it, from what is already in place? I assume that the police would log a phone call from a 
party organiser who said, “I am just letting you know that we are having a party on such-and-such a date and I 
am expecting so many people”. How is that different from what is proposed under the bill? 
Hon MICHAEL MISCHIN: For a start, a refinement is being made to the website in order to encourage the 
giving of more information regarding the event. But a further incentive, of course, and the practical consequence 
of it, is that it is a step towards relieving an organiser of responsibility for a gathering that might get out of 
control, because they have taken a reasonable step towards ensuring that that does not happen, one of them being 
that they have notified the authorities that an event of a certain scale is being planned for a certain time and a 
certain place, rather than have the police find that out because there are complaints from other citizens who have 
been caught by surprise by the event and are alarmed. 
Hon GIZ WATSON: I want to be clear. So in effect this will be a fairly key defence for the organiser of a party 
if the party does get out of control, because the organiser is basically being advised—along the lines of what Hon 
Adele Farina has said—that if they have any question in their mind and they want to make sure that they have a 
defence if something goes wrong, they should register the event? 
Hon MICHAEL MISCHIN: It is not a guarantee. It is an example of a step that could be taken to ensure that a 
gathering does not become an out-of-control gathering. It is a defence to any charge against a person as the 
organiser that he took such steps, if any, as were reasonable in the circumstances. Plainly, if a person tells the 
police that he is inviting 250 000 people to a party, because he is putting it out on Facebook that he is going to 
have a bash at his place over the weekend, and it is going start at six in the evening and finish two days later, I do 
not think that would be regarded as a reasonable step, even if he did tell the police that it was going to happen. It 
is one of those steps that may be regarded as a reasonable step in the event that something does go awry. It all 
comes down again to putting the onus back on the organiser to take reasonable steps to be a responsible citizen. 

Hon KATE DOUST: I have had a look at the police website and the “Party Safe” information, and I note that it 
is quite clear that a party organiser can register online if the party will be taking place within a minimum of 
seven days and a maximum of 21 days from the notification. But if the party is scheduled to be held within fewer 
than seven days, the organiser can give notice only via the telephone. The Attorney General has alluded to some 
potential changes that are being made to the type of information that could be provided online. I am wondering 
why some flexibility would not be provided to people within that seven-day period to also be able to register a 
party online, rather than have to phone up and talk to someone or leave a message. I would have thought it would 
be a much simpler process for people to just go online and provide their details regardless of whether the party 
will be taking place in a couple of days or in 21 days’ time. Is any consideration being given to providing that 
sort of flexibility?  

Hon MICHAEL MISCHIN: It is one of those things that will be considered, but at the moment the website that 
the member is looking at is under further development. Changes are planned to the sort of information presented 
and the like. But the rationale behind there being time limits is that if people are planning a major event, let us 
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say of 500 people, the more notice they can give the police about that is helpful for resource management so that 
they can deal with it at the regional operations level. 

Hon Kate Doust: They can still do that if they are given online notice. 

Hon MICHAEL MISCHIN: Yes, but it becomes more imperative if it is within, say, 48 hours of the event 
being held, and speaking to someone about it will have it processed far more quickly. In any event, I will convey 
the member’s comments to the minister for consideration and it may well be that something can be 
accommodated in that regard. But what the member is looking at as a website is being tweaked in any case and is 
a work in progress. 

Hon LINDA SAVAGE: I will make a comment about this because my understanding is that registering with or 
notifying the police has been something that parents have been advised to do for at least a decade. Certainly in 
my experience schools also provide that advice; so that is not something new. I suppose it would be interesting 
in terms of resources to know how much of a workload that has been up until now; and, if it is anticipated that it 
will be done more routinely, what the implications are of that. However, my understanding of the way it was 
done, and I have done it, was to just ring and say, “We’re having a party; we’ve told the neighbours; we’re not 
expecting any problems, but we’re just letting you know.” We did that so that if something did happen and we 
rang in, there would have been perhaps some record of it. 
I suppose my next question, apart from a question on resources, is: when people fill in what will be an enhanced 
notification system—if my understanding of that is correct—will they be letting the police know how many 
people they are inviting? I would have thought from the police’s point of view that if someone filled in an email 
and said, “I’m having 400 people for a party”, alarm bells would ring. That is an awful lot of people to have at a 
party in a suburb. I do not know whether the Attorney General has that information at the moment on what 
information would be required. That is one question. 

The other question is, as I said, about resources. Is there any information currently on how people have used this 
existing website, which has an email address and a phone number; or has it been done in a more informal way 
like people used to do when there was a local police office to ring during working hours? 

Hon MICHAEL MISCHIN: Yes. One of the points of registering an event is that it alerts police to the potential 
need for resources. In the event that things do get out of hand, if there is the registration of several events 
totalling hundreds of people at each, it is useful information for the regional operations group to understand 
where potential trouble spots might be and how to allocate resources for that particular evening. I do not have 
figures for the current number of registrations and the like, and I am not sure whether or not they are being 
compiled. So I cannot help the member there, I am afraid. 

Hon LINDA SAVAGE: I have a further question of a practical nature. Let us say someone registers a party and 
the police were aware in the past of the very quick movement of a lot of young people to that location. The 
police therefore already have some sense that this party might be potential trouble. I say that in the context that I 
am well aware of parents all over the suburbs in Perth who will not hold a party or have pulled back from 
holding parties because of that general concern. Is there any sense that the police, in getting information about a 
prospective party, might contact the people holding it and say, “We have concerns about you holding a party”? Is 
there going to be some sort of profile about which parties are liable to get out of control; or whether there is an 
area with a critical mass of numbers; or whether, because transport is available, a particular area is a central 
place for people to get to? 

Hon MICHAEL MISCHIN: The police do contact organisers if they have concerns about the scale of the event 
that is taking place or other security concerns, and they do so whether or not the party is registered. At this stage, 
if they pick up intelligence about an event that is being contemplated, including some of the ones that have gone 
out of control, police will try to contact organisers and reason with them as to whether it should proceed or what 
measures should be taken to keep it sane. I do not think generally that the ones that are registered go out of 
control; it is the ones that are organised on the sly. When police pick up on those, they will not only contact the 
organisers, but also liaise with local councils, authorities and the like. 

Hon ADELE FARINA: I just want to correct a statement I made earlier. I said that people could go online to 
register a party and I mentioned 48 hours and 21 days; it is actually seven days and 21 days. But when people get 
an online registration form, they have 48 hours within which to complete that form otherwise they have to go 
back and request another form. I just wanted to correct that. 

Hon GIZ WATSON: I want to go now to proposed section 75B(5) in this clause, which allows the court to 
receive an application for costs from the police. It also provides for the application of part 16 of the Sentencing 
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Act to a compensation order made upon application to the court. My first question is: who decides whether an 
application for a compensation order is made in the first place? 

Hon MICHAEL MISCHIN: Proposed subsection (5) states —  

A court convicting a person of an offence … may order the person to pay some or all of the reasonable 
expenses … 

So it is the court that decides. 

Hon GIZ WATSON: Part 16 of the Sentencing Act distinguishes between compensation orders made to victims 
and those made to third parties. Which provision would apply to the compensation orders in this case?  

Hon MICHAEL MISCHIN: I suppose the answer is neither. Section 117(1) of the Sentencing Act empowers a 
court that is sentencing an offender to make a compensation order in favour of a victim. Section 118(1) 
empowers the court to make a compensation order in favour of a third party. Those are the provisions that give 
the court power to make those two sorts of orders in favour of those two categories of people. In this bill, the 
power to make an order is in proposed section 75B(5). It is specifically not a compensation order; it provides for 
an order “to pay some or all of the reasonable expenses of or incidental to any action that was reasonably taken 
by police officers in responding to the out-of-control gathering”. That is where the power is found; it is not a 
question of whether it is to a victim or a third party. Proposed subsection (7) states, in part — 

… Part 16 applies to and in respect of an order made under subsection (5) as if it were a compensation 
order made under that Part. 

That would then pick up the enforcement provisions and other incidental enforcement provisions under part 16 
of the Sentencing Act so far as they relate to compensation orders. To make the order, one would rely on 
proposed section 75B(5) and (7) of the Criminal Code once this bill is passed, rather than part 16, sections 117 
and 118 of the Sentencing Act.  

Hon ADELE FARINA: Proposed section 75B(4)(a) refers to “engaging persons to provide security services at 
the gathering;”. Does that refer to licensed security officers only, or would the case Hon Jon Ford talked about, 
how he and a couple of mates took a security role at a party and bounced people out the door who did not have 
an invite, be covered under that provision?  

Hon MICHAEL MISCHIN: To my knowledge, “security services” is not defined in either the bill or the code. 
Accordingly, it would simply bear its ordinary meaning: some form of service that provides security. That would 
depend on the nature of the function and what may be reasonable. If a function involves hundreds of people, it 
may be sensible to use a licensed service; on the other hand, if someone is worried about who might wander into 
their backyard while they are having a barbecue, it may require help at a lower level, such as some friends just to 
watch the door. It would depend on the sort of event we are talking about but it is not a requirement for any 
licensed security people. 

Hon GIZ WATSON: I return to proposed subsection (7), which refers to “The Sentencing Act 1995 Part 16 
applies to and in respect of an order made under subsection (5)”. Is there a possibility for compensation claims 
under out-of-control gatherings to be dealt with in the same way as part 16, section 110(4) of the Sentencing Act, 
which allows for a reparation order to be made without imposing a sentence on the offender?  

Hon MICHAEL MISCHIN: Yes. Section 110(4) of the Sentencing Act provides —  

A court that under Part 6 does not impose a sentence on an offender may nevertheless make a reparation 
order. 

A reparation order is defined in section 119 of the Sentencing Act as either a compensation order or a restitution 
order made under that part. Part 6 of the Sentencing Act provides for a court to impose no sentence on an 
offender in certain circumstances, but yes, that may still leave the offender open to a reparation order in one of 
those two forms; that is, to either a victim or to a third party, if it is a compensation order or a restitution order in 
other circumstances.  

Hon GIZ WATSON: Part 16, section 114 of the Sentencing Act requires a standard of proof on the balance of 
probabilities, which is the civil standard. Does the same standard of proof apply in this case?  

Hon MICHAEL MISCHIN: Yes; I would have thought the establishment of any facts and standard persuasion 
would apply, on the balance of probabilities, particularly as part 16 of the Sentencing Act is said to apply in 
respect of an order made under proposed section 75B(5), as proposed subsection (7) requires. That is generally 
the standard of persuasion on anything other than proof of a criminal offence. 
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Hon GIZ WATSON: Section 119A of the Sentencing Act deals with the enforcement of a compensation order. 
How would a compensation order be enforced against a juvenile who is without an income or without an income 
of their own?  

Hon MICHAEL MISCHIN: As I indicated in the course of my second reading reply, section 58(2) of the 
Young Offenders Act 1994 would still apply; namely —  

If a young person is found guilty of an offence and a fine is imposed or the payment of compensation, 
restitution, or costs is ordered, the court, having regard to the financial circumstances of the young 
person and any person who is a responsible adult, may order that payment of the fine or other amount 
be made by the young person, by any person who is a responsible adult, or by any of them in such 
proportions as the court may determine. 

Section 72(2) states — 
The court is to have regard to … the payment of compensation or restitution when considering the 
means of a person to pay a fine.  

Hon GIZ WATSON: Can the order be enforced against the parents of such juveniles?  

Hon Michael Mischin: Yes. 

Hon GIZ WATSON: Section 119A of the Sentencing Act allows the court to order imprisonment until 
compensation is paid. Would this section apply to enforcement in regards to out-of-control gathering orders?  

Hon MICHAEL MISCHIN: Yes, because proposed section 75B(7) picks up on part 16 of the Sentencing Act 
in respect of any orders to pay the expenses of or incidental to police action.  

Hon GIZ WATSON: That has exhausted my general questions. I now move — 
Page 7, after line 15 — To insert —  

(5A) In deciding whether to make an order under subsection (5) the court must have regard 
to the following —  
(a) the offender’s means to satisfy any such order having regard to —  

(i) the offender’s income, assets and liabilities; and 
(ii) the offender’s current and prospective employment; 

(b) the extent to which the offender is likely to be able to satisfy any such order 
within a reasonable time; and 

(c) the age of the offender and the impact of the order on the future of the 
offender. 

By way of explanation, concerns were raised by me and others in this debate about the impact of this legislation 
particularly on young people. Although I recognise it does not target young people specifically, in effect it is 
likely to largely impact on them. Proposed section 75B makes section 126 of the Sentencing Act applicable to an 
order made by the court. The Sentencing Act does not provide for consideration of the income and assets of the 
offender and neither does it provide consideration of the impact such an order would have on the future of an 
offender. The proposed amendment comes from section 52(2)(d) of the Criminal Injuries Compensation 
Act 2003. Proposed subsection (5A)(c) will address the immaturity of the offender and provide equitable 
outcomes. It has not been lifted from any provision. Also, section 56 of the Young Offenders Act 1994 is 
probably applicable when an order is made against a young offender. It provides the limitations that this 
amendment proposes to address. I have moved this amendment to require that the court in making an order must 
give consideration to the particular circumstances of a young offender’s ability to pay, their employment, 
whether they are able to satisfy the order, and the impact on the future of that offender. I commend the 
amendment to the chamber.  

Hon KATE DOUST: I rise to indicate support for the proposed amendment moved by Hon Giz Watson. These 
matters were canvassed by a number of members during the second reading debate. There have been concerns 
about future implications for people who would be caught up in this situation. The proposed amendment will 
certainly provide a degree of comfort to most of us, that these matters will be taken into consideration before a 
decision is made about any potential penalty. Given we have already had the discussion about the potential cost 
implications on a person having to pay for police time and facilities when they have been involved in an out-of-
control party, the penalties are substantial amounts of money for a young person or for any individual these days. 
When talking about the future of young people, we would not want one incident to hold them back from 
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pursuing other opportunities. These matters were of significant concern to the Youth Affairs Council of Western 
Australia. I appreciate the government will probably not support this proposed amendment, but given that earlier 
in the legislation there is a list of arrangements for what an organiser of a party could or should do before a party, 
it is probably also useful to have in the legislation a range of options that could be taken into consideration by the 
courts before a decision is made about the penalty to impose. It is eminently sensible that we lay out the types of 
matters that should be taken into consideration before that decision is made. I thank Hon Giz Watson for moving 
this proposed amendment; we support it.  
Hon MICHAEL MISCHIN: The government cannot support the amendment for a couple of reasons. Firstly, by 
its very terms, proposed subsection (5) prescribes that a court “may order the person to pay some or all” of the 
costs. The court has a broad discretion, taking into account the circumstances and the scale of the offence, the 
nature of the offender’s involvement in it, and all the other factors relevant to the matter, whether it will order 
any expenses to be reimbursed, or, if it orders that the expenses be reimbursed, the degree to which it will order 
the reimbursement or the payment of expenses. There is a broad enough discretion there that would have to be 
exercised judicially. Really, the proposed amendment is redundant. It is also rather unusual in that it throws the 
focus not on the responsibility for the loss and damage caused by the offender but on the offender’s ability to pay 
for that loss and damage. It would be inconsistent, for example, with the provisions in section 171 of the 
Criminal Code that deal with creating false beliefs that call for the action of the police or emergency services. In 
that section, the creation of a false belief about an offence or the endangerment to life or property that is of such 
a nature as would reasonably call for action by the Western Australia Police or by emergency services carries a 
penalty of imprisonment for up to two years, and on summary conviction, imprisonment for 12 months and a 
fine of $12 000. In addition, section 171(3) reflects the terms of proposed subsection (5), that the court may 
order the payment of reasonable expenses of or incidental to the action that was reasonably taken by the police or 
emergency services to respond to that false belief. Once again, it reflects the scheme proposed in the bill, and 
that was introduced in 2004 by the previous government as a measure to again cover the expenses incurred 
through irresponsible behaviour. 
In essence, there are already precedents for what is proposed, and this is simply taking it to a logical further step 
by having those who behave irresponsibly, and cause expense to the authorities and the people of Western 
Australia to address that irresponsibility, pay for it; and, secondly, by leaving a discretion in a court in any event 
to decide whether those expenses are ordered to be paid, and also the quantum of those expenses that are ordered 
to be paid. In any event, there is a scheme under part 16 of the Sentencing Act regarding the sorts of things that a 
court should take into account in respect of reparation orders generally, which includes taking into account any 
evidence given during the proceedings for the offence, the offender’s criminal record, the results of any 
mediation report, the results of any victim impact statement, and so forth. There is a pretty broad discretion to 
take these issues into account anyway. The amendment is unnecessary. It would distort the legislation. It would 
mean that, the other place having risen for the year, this legislation would not be able to be passed in effect over 
a critical period of the year when parties and other gatherings will be organised. If there is a need for an 
amendment, it can be taken on board next year under the new Parliament. In the meantime, the government 
cannot support the proposed amendment. It regards it as unnecessary in any event, unless the honourable 
member can point to some instances that would show that the current scheme under section 171 of the code is 
not being properly or fairly effected. 

Hon GIZ WATSON: I need to say, in response to that, that it is not appropriate for the proper operations of 
scrutiny in this place to be constrained in any way by what the other place might choose to do or not to do. We 
operate independently of the other place. There have certainly been many occasions on which the other place has 
been re-called to deal with amendments, so that argument is not one that should be considered by the Legislative 
Council. 

Hon Michael Mischin: I agree, if that is what I said, but I didn’t say that. 

Hon GIZ WATSON: I am just indicating that the fact some decision has been made that the other place will not 
sit anymore this year should not affect the work of this place, which is to consider this legislation and its impact; 
and, if this place decides that the bill needs amending, that is rightfully our job. In relation to this matter that I 
seek an amendment on, which is to make it very clear and to issue guidance to a court on a decision around 
making an order, as I said, this provision is lifted in total from a similar provision in the Criminal Injuries 
Compensation Act, so it is not novel. The only new bit that I have added is the section to do with the age of the 
offender and the impact on the future of the offender. Otherwise, as I said, this is not a novel concept, and it 
seems to me that it is reasonable to lift it into this bill. However, I might ask the Attorney General whether the 
provisions of the Young Offenders Act 1994 apply, including the provisions on the liability of a responsible 
adult. 
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Hon MICHAEL MISCHIN: Yes. Nothing in the bill excludes the operation of the Young Offenders Act or the 
principles that it expounds. 

Hon GIZ WATSON: I do not think there is much more I can add, other than to say that I think this amendment 
is entirely reasonable and provides some direction and guidance on the sorts of issues that have been raised about 
the capacity of people to pay and the impact that is likely to have. I accept that the court has a degree of 
discretion, and in that regard this bill is less offensive than quite a few others that we have dealt with in this 
place. However, I think that to simply replicate provisions that are already in the Criminal Injuries Compensation 
Act is not unreasonable. Again, I ask for the chamber’s support of this amendment. 

Hon MICHAEL MISCHIN: Just by way of a final piece of information, I have not had an opportunity to look 
at the context in which this provision or its facsimile appears in the Criminal Injuries Compensation Act—
because it would have to be read in the context of that act—but in terms of the exercise of discretion in respect of 
section 171 in its current form, I would expect no different application of a judicial discretion to what is 
proposed. We must bear in mind that in 2007 there were 152 convictions under section 171 and there were only 
11 court orders for expenses to be paid, so it is not as though the courts have a bias towards the indiscriminate 
ordering of expenses to be paid—even under the existing law, under which emergency services, not just police, 
have expenses imposed upon them. In 2007, there were 152 convictions and 11 court orders, totalling $21 822-
odd, and some small change. In 2008, there were 115 convictions and four court orders. In 2009, there were 143 
convictions and nine court orders. In 2010, there were 129 convictions and five court orders. In 2011, there were 
100 convictions and three court orders—so three per cent resulted in an order for payment of expenses above any 
penalty that may have been imposed. In 2012, up to 5 August, there were 33 convictions and three court orders. 
As I said, the provision that is being canvassed is unnecessary. 

Hon GIZ WATSON: They are interesting statistics. Perhaps that indicates that the making of court orders is 
going to be a very infrequent event, in which case — 

Hon Michael Mischin: I’m sorry; I didn’t catch that. 

Hon GIZ WATSON: From the statistics that the Attorney General has just read out, I guess they indicate that 
the making of that sort of court order will be a very infrequent event. 

Hon Michael Mischin: Judging on history, yes, but presumably in appropriate circumstances. 

Hon GIZ WATSON: Okay. That is all.  
Amendment put and a division taken with the following result — 

Ayes (13) 

Hon Matt Benson-Lidholm Hon Sue Ellery Hon Ljiljanna Ravlich Hon Ed Dermer (Teller) 
Hon Helen Bullock Hon Adele Farina Hon Linda Savage  
Hon Robin Chapple Hon Jon Ford Hon Giz Watson  
Hon Kate Doust Hon Lynn MacLaren Hon Alison Xamon  

Noes (18) 

Hon Liz Behjat Hon Brian Ellis Hon Col Holt Hon Simon O’Brien 
Hon Peter Collier Hon Philip Gardiner Hon Robyn McSweeney Hon Max Trenorden 
Hon Mia Davies Hon Nick Goiran Hon Michael Mischin Hon Ken Baston (Teller) 
Hon Wendy Duncan Hon Nigel Hallett Hon Norman Moore  
Hon Phil Edman Hon Alyssa Hayden Hon Helen Morton  

            

Pairs 
 Hon Sally Talbot Hon Jim Chown 
 Hon Ken Travers Hon Donna Faragher 

Amendment thus negatived. 
Clause put and passed.  
Clause 5: Act amended — 
Hon GIZ WATSON: I want to ask some questions on clause 5. I might check for your guidance, Mr Chair, as 
this might fall under clause 7. Clause 5 is just the general comment that this part amends the Criminal 
Investigation Act. I will try the question and then you can give me some guidance. The change to the Criminal 
Investigation Act allows police to enter a place or vehicle without a warrant to prevent or disperse an out-of-
control gathering. In what circumstances can the police currently enter a place without a warrant? It might more 
naturally fall under clause 7.  
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The CHAIR: I believe it would be in order to talk specifically on that question under clause 7. After a quick 
perusal of the clauses, I believe that would be the appropriate place. If you are satisfied with that, I will put the 
question that clause 5 stand as printed.  

Clause put and passed.  
Clause 6 put and passed.  
Clause 7: Sections 38A, 38B and 38C inserted — 

Hon GIZ WATSON: I think the Attorney General does not need me to re-ask that question. He is considering 
that one.  
Hon MICHAEL MISCHIN: The fundamental principle is that every invasion of private property, even by 
police officers, is a trespass unless the law gives specific authority for that course of action. Therefore, police 
may enter private premises only either with the occupier’s consent or under some statutory authority that clearly 
authorises entry. Those authorities are set out specifically in the Criminal Investigation Act 2006 or perhaps 
other statutes that provide for specific subject matter and which confer power on police and sometimes other 
authorised officers to enter private premises under the authority of those statutes. I do not have an exhaustive list 
of those sorts of circumstances, but to the extent that it is relevant to be included in this bill, I can say that the 
current provisions of the Criminal Investigation Act are inadequate to one degree or another. Unless I am wrong, 
I think there was a duty or empowerment at common law at any rate to enter private premises to prevent a breach 
of the peace, but that does not apply in Western Australia for a variety of reasons; fundamentally because no 
offence of breach of the peace is known to Western Australian law, so we cannot rely on that concept. But in any 
event, the common law power to enter private premises to prevent a breach of the peace would not extend to 
entry for the purposes of investigating whether there has been a breach of the peace.  

The current provisions of the Criminal Investigation Act are inadequate in a variety of respects. Just as an 
example, section 24 encapsulates to a degree the old breach of the peace provision, but is focused on the 
prevention of acts of violence, so it will not cover all the sorts of behaviour that are encountered at out-of-control 
parties. Section 33 of the Criminal Investigation Act applies only to public open spaces. Section 34 only permits 
officers to enter and remain in a public place where members of the public are present for the purposes of 
ensuring that peace and order are maintained at that place. Section 35 is limited to entry to places or vehicles to 
prevent violence. Section 36 is limited to entry to attend to a deceased or seriously ill or injured person. 
Sections 38 and 39 apply only to the entry and search of vehicles, not to private premises. Section 40 is focused 
on establishing protected forensic areas for serious offences. Sections 79 to 83 of the Environmental Protection 
Act 1986 enable police officers to issue directions and take various measures regarding noise abatement and not 
to disperse potential troublemakers or those causing a breach of the peace. 

Hon GIZ WATSON: I think here is a key issue why we will continue to oppose the Criminal Law Amendment 
(Out-of-Control Gatherings) Bill 2012. I am reasonably familiar with the Criminal Investigation Act having 
spent a chunk of time on the Standing Committee on Legislation reviewing it and then debating it in this place 
when it came through in 2006. I will read out section 24, “Prevention of offences and violence”, in part 3 of the 
act because it is the key reason we argue that this bill is unnecessary. Section 24(1) states — 

Any person (the citizen) may use any force that is reasonably necessary in the circumstances to 
prevent — 

(a) the continuance of an act being done by a person in his or her presence — 

(i) that involves the use of violence against a person; or 

(ii) that the citizen reasonably suspects will cause a person to use violence against another 
person; or — 

That is very broad — 

(iii) that the citizen reasonably suspects will cause a person to fear violence will be used 
by a person against another person; — 

That is also very broad — 

or 

(b) an act by a person that the citizen reasonably suspects is just about to be done in his or her 
presence that is likely — 

(i) to involve the use of violence against a person; or 
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(ii) to cause a person to use violence against another person; or 

(iii) to cause a person to fear violence will be used by a person against another person; — 

That is all in relation to violence and that pertains to any citizen, so it is not only police officers. It is quite broad. 
Basically, this section provides, in effect, that if someone suspects that any of these things is happening, is about 
to happen and/or will continue to happen, they can act on this. Section 24(1) of the Criminal Investigation Act 
continues — 

or 

(c) any other breach of the peace by a person … 

That “any other breach of the peace by a person” is separated from the provisions to deal with violence. Quite 
clearly, section 24(1)(b) deals with violence against the person, the suspicion that violence is about to occur or 
that they reasonably suspect will cause a person to fear violence. However, section 24(1) also states — 

(c) any other breach of the peace by a person; or 

(d) the commission of an offence; or — 

That is very broad; it can be any offence. It does not provide for the commission of certain sorts of offences; it is 
the commission of “an offence”. Section 24(1) continues — 

(e) the doing of any act that the citizen reasonably suspects will be done in the course of 
committing an offence. 

It is exceedingly broad.  

Hon Michael Mischin: Yes, but what’s that got to do with your question? 

Hon GIZ WATSON: I asked the Attorney General the question: currently, what are the circumstances in which 
the police can enter a place without a warrant? 
Hon Michael Mischin: Read subsection (2), which states, “Subsection (1) does not authorise the entry of any 
place or vehicle.” 

Hon GIZ WATSON: Okay. 

Hon Michael Mischin: Subsection (1) deals with the use of force to prevent certain things; it does not give the 
authority to enter any premises or vehicle, and that is what I understood your question to be. 

Hon GIZ WATSON: Yes, okay.  

Hon MICHAEL MISCHIN: The only qualification is section 24(3), which states — 

If a person reasonably suspects that the unlawful killing of a person is occurring in a place or vehicle, 
the person, without a warrant, may enter it in order to prevent the unlawful killing. 

Fortunately, none of these parties have got to that stage yet. Section 24(1) concerns powers to use force 
reasonably necessary to prevent an offence, but does not authorise the entry onto private property, or any 
property or vehicle, to do that. Therefore, if police officers are watching people throw bottles out of the house 
onto the street in front, they cannot use that power alone to go into the premises. Hence, the enhanced powers 
will enable police officers to go in and disperse crowds on private property that threaten to or have become out-
of-control gatherings, rather than waiting for them to spill out into the street before they can do anything about 
the troublemakers. Also, it obviates the need to ascertain who is the occupier of those premises in an out-of-
control situation in order to ask for the occupier’s consent to enter the property or go into a house in which the 
owner may be terrified in the back room somewhere. That is the sort of situation we are looking at addressing by 
this proposed section. 

Hon GIZ WATSON: I apologise for not following through on reading that further down. 

I take the Attorney General to division 2 of the Criminal Investigation Act, which is sections 32, 33, 34 and 35. 
Section 35 is another salient part and states — 

(1) A police officer who reasonably suspects that any of the following is occurring or is just about to occur 
in a place or vehicle may enter the place, or may stop and enter the vehicle, in order to prevent it — 

The acts an officer can prevent are — 

(a) an act by a person — 

(i) that involves or is likely to involve the use of violence against a person; or 
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That is a pretty broad provision if it is suggested that matters are about to get out of control. Section 35 
continues — 

(ii) that is likely to cause a person to use violence against another person; or 
(iii) that is likely to cause a person to fear violence will be used by a person against 

another person; 
or 

(b) any other breach of the peace by a person; or 
(c) an act by a person that will or is likely to kill a person or cause serious injury to a person; or 
(d) an act by a person that will or is likely to cause serious and unlawful damage to property. 

I apologise because the previous section I was referring to regards a private citizen, whereas section 35 
specifically refers to a police officer who reasonably suspects that any of the provisions I just read out is 
occurring. I would think that it is reasonable to say that a cause that a person fears violence will be used against 
the person in the circumstances that I have just described is likely to occur at a gathering that is about to get out 
of control, and that is not a very high threshold. Similarly, another cause is that any other breach of the peace by 
that person or an act by a person will or is likely to cause serious and unlawful damage to property. 

Section 35(2) states — 

If a police officer who enters a place or vehicle under subsection (1) finds a thing relevant to an offence, 
whether or not the offence arises out of the circumstances that caused the officer to enter the place or 
vehicle, the officer — 

(a) may, subject to section 146, seize the thing; 

An officer can enter a place without a warrant on reasonable suspicion that those sorts of things are occurring 
and, once there, can seize whatever they like, whether or not it relates to the original offence they thought was 
about to be carried out. Why does that section not deal with out-of-control gatherings? 
Hon MICHAEL MISCHIN: The section to which the honourable member refers is limited by its reference to 
certain acts. For example, the reference to “any other breach of the peace by a person”. A breach of the peace is 
not a nebulous concept involving anything that simply upsets other people or a stereo that is played too loudly. 
That is not a breach of the peace. It involves some violence to either a person or property or apprehended 
violence to a person or property. More specifically, section 35 of the Criminal Investigation Act is focused on a 
reasonable suspicion that any of the following provisions are occurring or are just about to occur in a place or 
vehicle, in which case the officer may enter the premises or may stop and enter the vehicle to prevent certain 
acts. Those acts are an act by a person that involves or is likely to involve the use of violence against another. 

Progress reported and leave granted to sit again at a later stage of the day’s sitting, on motion by Hon 
Michael Mischin (Attorney General). 
[Continued on page 9017.]  

Sitting suspended from 4.15 to 4.30 pm 
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